
O f the professional nightmares in a
physician’s practice, it ranks high, possi-
bly only outdone by breaking the first rule of
medicine. Being caught in a medical malprac-
tice lawsuit can cause even the most qualified

neurologists to toss and turn at night, given the unfortunately
statistical reality that a significant number of physicians will, at
some point during their time in medicine, face a lawsuit.

The factors that contribute to this are not exceedingly com-
plicated: mistakes and missteps will undoubtedly occur in any
career that spans three to four decades, but most doctors attrib-
ute it to the feeling that an overzealous patient and lawyer team
could send them to the stand even when they have not made a
medical mistake. The current medicolegal system “is a lottery
for persons who feel aggrieved, or who have developed serious
disease or injury. The best lawyer too often wins,” says Marc
Nuwer, MD, PhD, Professor of Neurology at UCLA School of
Medicine and Chair of the AAN Medical Economics and
Management Committee. “Most cases have no merit, but cost
a great deal in expense, anxiety and lost time.  Some patients
expect the medical system to be more perfect than is reason-
able, and see any disease as a failure of the medical profession
whereas it really is the lack of ability of modern medicine to
cure everything.”

The discord between those who practice medicine and the
external forces impacting, and impacted by, it is largely a result
of dissonance over the question, “Who can draw a meaningful

line between
acceptable performance and negli-

gence?” Let’s look at recent developments
in medical malpractice legislation and 
litigation, what other neurologists have

done to protect their practice, and what you can do to pro-
tect your own.

Current Trends
The current medicolegal and health care spending trends show
steps both forward and backward. There are even a few find-
ings that allow one to indulge in a bit of optimism. 

Health care costs continue their ineluctable growth, hitting
a record high in 2006, increasing 6.7 percent over 2005 to
$2.1 trillion, or $7,026 per person.1 This equates to more than
16 percent of the US gross domestic product and is the high-
est among developed countries. Tracking where these expendi-
tures go shows that only 21 percent of total health care dollars
in 2006 made their way into the pockets of physicians and
clinics.1

The size and intractable nature of health care spending is
due in part to the substantial number of chronic diseases that
require essentially lifelong care with no respite, as well as
unhealthy behavior by individuals that exposes them to other-
wise-avoidable disease. However, inefficiencies in the health
care system continue to drive up costs. A 2006 study2 conclud-
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ed that unnecessary medical tests are costing the US health care
system millions—and potentially billions—of dollars per year,
and add unnecessary patient stress.  “Many physicians, as well
as their patients, appear to believe that a routine health exam
should include a number of tests they feel can screen for
unknown diseases, but the evidence shows that some of these
tests are less than beneficial when used in this way,” says the
study author. This is the gray area in which preventive medi-
cine morphs into “defensive medicine”—the ordering of tests
with limited clinical value but significant medicolegal value. 

Defensive medicine is not an issue neurologists, or any
other physicians, try to camouflage; rather, it’s a necessary evil
given the insufficient malpractice coverage so many are
exposed to in the US. Many feel they seemingly have to “dumb
down” their practice of medicine, resulting in less use of pro-
fessional judgment and more use of generic guidelines and
objective testing. “Of course, every day,” Dr. Nuwer says of the
frequency he has to practice it. “All MDs order tests and avoid
sticky situations.”

“I often order tests that I don’t think are necessary for a
diagnosis when I think the patient will not be comfortable
with the diagnosis based on my word alone,” says Barry Mann,
MD, a neurologist who practices in Castro Valley, CA.
Especially when the suspected diagnosis is a psychogenic syn-
drome, “it will be hard to sell that diagnosis to the patient
without proving to them that there is no tumor, stroke or MS
plaque causing it.” Dr. Mann adds that defensive medicine in

some form will likely last even if malpractice protection were
to be strengthened. “Some neurologists will always be more
confident in their clinical skills and less likely to need confir-
mation by an expensive test. And some neurologists are better
at communicating their diagnostic beliefs with the patients so
that the patient is comfortable forgoing tests.”

Meanwhile, a different study shows that medical liability
premiums appear to be stabilizing for the second consecutive
year.3 Roughly 84 percent of company-reported rates held
steady or fell in 2007. Of the 84 percent, almost one-third (31
percent) of rates decreased, which was nearly triple the number
of rate reductions in 2005. The report showed that 53 percent
of premiums did not change, an increase from 47 percent in
2006. 

While this may seem just a few inches removed while
drowning in the deep end, consider that premiums in states
like Connecticut, New Jersey and Pennsylvania have nearly
tripled since 2000.4 “And in New York, after a 14 percent
increase in rates last July, most physicians are paying as much
as 80 percent more for their liability insurance than they were
in 2002, bringing annual premiums for many specialists to lev-
els in the hundreds of thousands of dollars,” writes Ronald M.
Davis, MD, President of the American Medical Association.4

Issues like malpractice coverage and premiums are essential-
ly a state issue, but oftentimes can become even more localized
when demographics come into play. In 2007, physicians in
Illinois were recipients of some of the largest rate decreases, at
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around 50 percent. But some internists, general surgeons and
ob-gyns in Cook County have rates among the highest in the
nation at $50,464, $127,083 and $178,291, respectively.
Florida had the highest rates in those three specialties, with
some general surgeons and ob-gyns spending more than
$275,000 in 2007, also despite the cuts.

Positive trends are also seen for those who advocate the use of
caps in medical liability cases. Since 1999, legislators in 16 states
have capped noneconomic damages or improved existing caps,
with nearly 30 states now having some form of cap in place.4

Despite the caps, some physicians are still on edge. “Even in
California, where there is a cap on malpractice claims, the pres-
sure not to miss a diagnosis is still huge,” Dr. Mann says. 

Caps and Torts
Placing caps on damages, particularly on noneconomic, “pain
and suffering” ones, is a major point of contention between

physicians and their lawsuit-minded opponents when trying to
push for tort reform. A study5 by the Department of Health
and Human Services said states with caps experienced a more
rapid increase in their supply of physicians, a factor that could
become immensely important in the future as the need for
good physicians will rise. This issue is brought into focus by
one report by the Council on Graduate Medical Education
that predicts the work force shortage could reach 85,000 physi-
cians by 2020.6

In 1970, before any states capped damage settlements,
states that eventually implemented a cap and states that did not
had virtually identical levels of physicians per 100,000 citizens
per county (69 vs. 67), the study found. Thirty years later in
2000, states that implemented a cap averaged 135 physicians
per 100,000 citizens per county while states without a cap
averaged 120.

After adjusting for several factors in a multivariate regres-
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No limitations. Limits declared unconstitutional by
State Supreme Court.

Noneconomic damages limited to $250,000; limited
to $400,000 for wrongful death or injury over 70%
disabling; limits not applicable to intentional or reck-
less acts or omissions. Punitive damages limited to
$500,000 or 3 times compensatory damages.

No limitations. Limits constitutionally prohibited.

Punitive damages limited to $250,000 per plaintiff or
3 times amount of economic damages. Not to
exceed $1 million. Limits adjusted for inflation at 3-
year intervals beginning in 2006. Contingent on
proof of recklessness or intentional malice.

$250,000 limit for noneconomic damages.

$1 million total limit on all damages; $300,000
noneconomic limitation.

No limitations.

Punitive damages may be awarded only on finding
of malicious intent to injure or willful or wanton mis-
conduct. No mandated limit.

Noneconomic damages limited to $500,000 per
claimant. Death or permanent vegetative state,
noneconomic damages not to exceed $1 million.
Punitive damages limited to the greater of 3 times
amount of economic damages or $500,000. If delib-
erate intent to harm, no limit on punitive damages.

AL

AK

AZ

AR

CA

CO

CT

DE

FL

2 years from date of injury or 6 months from discov-
ery. No suit may be brought 4 years after date of
injury. Minors under 4 by age 8 if statute would
have otherwise expired by that time.

2 years from discovery of injury.

2 years after cause of action, not afterward for per-
sonal injury and wrongful death.

2 years from date of injury. Foreign objects: 1 year
from discovery. Minors: before age 9, until age 11.

3 years after injury or 1 year after discovery,
whichever is first. No more than 3 years after injury
unless caused by fraud, concealment, or foreign
object. Minor under age 6: 3 years or before age 8,
whichever is longer.

2 years from date of injury, no more than 3 years
from act. Foreign objects: 2 years from discovery.
Minors under age 6: before age 8.

2 years from date of injury, but no later than 3 years
of the act or omission.

2 years from injury; 3 years from discovery if latent
injury. Minor: age 6 or same as adult.

2 years from injury or discovery, no more than 4
years from injury. Minors: age 8. If fraud, conceal-
ment of injury or intentional misrepresentation pre-
vented discovery within 4-year period, 2 year limit
from discovery, not to exceed 7 years after the act.

No separation of joint and several liability.

Defendants are proportionally liable for damages
awarded according to percentage of fault.

Defendants are proportionally liable for damages
awarded according to percentage of fault, unless
defendant acted in concert with another person.

Defendants are proportionally liable for damages
awarded according to percentage of fault.

Defendants are proportionally liable for noneconom-
ic damages according to percentage of fault, but
jointly and severally liable for economic damages.

Defendants are proportionally liable for damages
awarded according to percentage of fault, unless
act proved deliberate.

Defendants are proportionally liable according to
percentage of fault for damages awarded.

No separation of joint and several liability.

Defendants are proportionally liable according to
percentage of fault for damages awarded, monetary
limits in liability according to percentage as level of
fault increases.

State Limits on Damage Awards Statutes of Limitation Joint and Several Liability

Source: National Conference of State Legislatures. Additional details available at www.ncsl.org/standcomm/sclaw/StateMedliablitylaws2007.htm.



sion model, the study “found that states with caps on noneco-
nomic damages experienced about 12 percent more physicians
per capita than states without such a cap. Moreover, we found
that states with relatively high caps were less likely to experi-
ence an increase in physician supply than states with lower
caps.” It also found that most caps limit the amounts paid for
noneconomic damages, but few limit both economic and
noneconomic damages.

Two states that can claim at least partial victory over seven-
figure settlements are Ohio and Texas. In the Buckeye state,
legislators overhauled the medical liability system in 2003 (see
table below) and saw their medical liability insurance carriers
increase to 15, up from five in 2003.5 Randy Evans, MD, Chief
of Neurology at Park Plaza Hospital and Clinical Professor of
Neurology at Baylor College of Medicine in Houston says low-
ering the cap on non-economic damages is the best way to
clean up the malpractice system. “Tort reform has worked in

Texas. There has been a growing influx of physicians into the
state; premiums are lower and more affordable.” Since the
reforms were enacted in 2003 (see the table for more details),
the state physicians have been pleased to see their malpractice
premiums drop by an average of 21.3 percent.

A similar tale is told in Washington state. Washington was
labeled a “crisis state” regarding medical malpractice by the
AMA, so local health care groups began a campaign for med-
ical liability reform. A fundamental part of the initiative was
limits on awards for non-economic damages. Other provisions
included limitations on payment to the attorney, periodic pay-
ments, joint and several liability issues.  “It was vigorously
opposed by the Washington State Trial Lawyers Association,”
recalls neurologist Maureen A. Callaghan, MD, President,
Washington State Medical Society. The Initiative failed before
voters on the 2004 ballot.

Left to lick their wounds from the defeat at the hands of
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Noneconomic damages  limited to $350,000 against
physicians regardless of number of defendants.
Noneconomic damages limited to $350,000 against
single medical facility; $700,000 against multiple
facilities. Aggregate amount of noneconomic dam-
ages limited to $1.05 million.

Noneconomic damages in medical tort actions limit-
ed to a maximum award of $500,000.

$250,000 limit on noneconomic damages, adjusted
annually according to state's average annual wage.
Punitive damages limited to $250,000 or amount 3
times of compensatory damages.

Enacted 2005: Noneconomic damages limited to
$500,000 against individual physician, $1 million
against hospital. Punitive damages not recoverable
in medical malpractice cases.

$1,250,000 total limit. Liability limited to $250,000
per health care provider. Any award beyond limits
covered by Patient Compensation Fund.

No limitations.

$250,000 limit on noneconomic damages recover-
able by each party from all defendants. Punitive
damages limited to lesser of defendant's highest
gross income for prior 5 years or $5 million.

No limitations.

$500,000 limit for total recovery. Health care
provider liability limited to $100,000. Any award in
excess of all liable providers paid from Patient’s
Compensation Fund.

GA

HI

ID

IL

IN

IA

KS

KY

LA

2 years from injury or death; in no event longer than
5 years from act or death. Foreign object: 1 year
from discovery. Minors: 2 years from age 5 if action
arose before 5th birthday.

2 years from discovery, not to exceed 6 years from
act. Minors: age 10 or within 6 years, whichever is
longer. Arbitration tolls statute until 60 days after
panel’s decision is delivered.

2 years from injury. Foreign object: 1 year from rea-
sonable discovery or 2 years from injury, whichever
is later.

2 years from discovery but not more than 4 years
from act. Minors: 8 years after act but not after age
22. Wrongful death: 2 years if limitation on personal
injury still valid at time of death.

2 years from act, omission, or neglect. Minors:
under age 6 until age 8.

2 years from reasonable discovery but not more
than 6 years from injury unless foreign object.
Minors under age 8: until age 10 or same as adults,
whichever is later. Mentally ill: extends to 1 year
from removal of disability.

2 years from act or reasonable discovery, but can
be up to 10 years after reasonable discovery.

1 year from act or reasonable discovery, but not
more than 5 years after act.

1 year from act or date of discovery, but no later
than 3 years from date of injury.

Wrongful death: 1 year from death.

Multiple defendants liable for apportioned damages
according to percentage of fault of each person. 
Damages reduced by court in proportion to percent-
age of fault if plaintiff is found partially responsible
for injury. Plaintiff not entitled to receive any dam-
ages if found 50% or more responsible for injury.

When negligence is less than 25%, noneconomic
damages awarded in proportion according to
degree of fault. 

Defendants are proportionally liable according to
percentage of fault for damages awarded, except in
cases of intentional act.

No separation of joint and several liability.

No separation of joint and several liability.

Defendants are proportionally liable according to
percentage of fault. Several liability not granted for
economic damages when defendant is found more
than 50% at fault.

No separation of joint and several liability.

When court apportions percentage of fault, defen-
dant is only liable for comparable share of damages.

Defendants are liable only for percentage of fault
unless conspiracy of intentional or willful act.

State Limits on Damage Awards Statutes of Limitation Joint and Several Liability

Source: National Conference of State Legislatures. Additional details available at www.ncsl.org/standcomm/sclaw/StateMedliablitylaws2007.htm.



voters, the Washington state physicians regrouped and bro-
kered a compromise agreement referred to as “Tort Lite.” Dr.
Callaghan says key provisions included: 

• Protection of apologies. Allowing practitioners to “apolo-
gize” within 30 days of the discovery of the adverse event, with-
out the substance of the discussion being admissible in court. 

• Certificate of Merit Requires. A certificate of merit filed
by a qualified expert at the time of filing suit that says there is
a reasonable probability the defendant’s conduct did not meet
the required standard of care.

• Arbitration.  Establishes a voluntary binding arbitration sys-
tem where all parties to the suit agree to arbitration after the suit
is filed, with arbitration subject to a $1 million limit on damages.  

As with all compromises, neither side was completely happy
with the outcome.  “We did the best we could, given the situ-
ation,” Dr. Callaghan says. “If you compare the compromise

with the original initiatives, you can see what each side gave up.
Doctors had to give up on the caps on non-economic damages
which was the part of the initiative we felt would make the
most difference.”

The provisions have made a difference. “There has been a
10 percent decrease in claims filed,” Dr. Callaghan says. “Also
of importance is the fact that while we lost the initiative cam-
paign, the voters (substitute “jury pool”) are much better
informed and has been more conservative in their awards.”

Dr. Evans believes there are other means of disciplining a
negligent or unqualified physician. “If physicians are incompe-
tent, a strong state board can discipline them,” he says. But he
adds that it is absurd for physicians to risk all their assets if they
make a non-criminal error in the practice of medicine. “Why
should all of your assets be at risk for an $80 office visit or a
patient you may see gratis in the emergency department?
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Comparative Negligence of plaintiff to reduce award
in personal injury or wrongful death cases. Jury to
specify amount of damages award to be paid by
each defendant in a multiple-defendant medical
malpractice complaint; Damage limits granted only
in wrongful death cases. Noneconomic damages
limited to $275,000, punitive limited to $75,000.

Noneconomic damages limited to $650,000 from
2005 to 2008, thereafter increasing by $15,000 per
year beginning on January 1 of applicable year.

$500,000 limit for noneconomic damages, some
exceptions released from limitations.

$280,000 limit on noneconomic damages; $500,000
limit on noneconomic damages applies to certain
other circumstance. Limit adjusted annually by state
treasurer according to consumer price index.

No limitation for punitive damages but are only
allowed if defendant proven to have deliberate dis-
regard to safety. Award subject to judicial review.

$500,000 limit on noneconomic damages. Punitive
damages only awarded if willful malice or gross
negligence proved. Court determines if award grant-
ed and amount. Damages limited based on defen-
dant’s net worth.

Noneconomic damages limited to $350,000 regard-
less of number of defendants. (Inflation index
repealed.) Enacted 2005: Punitive damages limited
to $500,000 or 5 times net amount of judgment.

$250,000 limit on noneconomic damages. Liability
for punitive damages determined by court, defen-
dant must have been proven guilty of deliberate
malice. Damages for negligence awarded based on
“reduced chance of recovery.”

Total damages limited to $1,750,000. Provider liabili-
ty limited to $500,000. Any excess of total liability of
all providers paid from Excess Liability Fund.

ME

MD

MA

MI

MN

MS

MO

MT

NE

3 years from cause of action. Minors: 6 years after
accrual or within 3 years of minority, whichever is
first. Foreign objects: accrue from reasonable dis-
covery.

5 years from act or 3 years from discovery.

3 years from injury and no more than 7 years,
unless foreign object discovered. Minors: before age
6 until age 9, no longer than 7 years from injury.

2 years from injury. 6 months from reasonable dis-
covery. No more than 6 years from injury. Minors
under age 8: the latter of 6 years or age 10.
Reproductive injuries until age 13.

4 years from injury or termination of treatment.
Disability extends limitation to 7 years.

2 years from act or reasonable discovery, no more
than 7 years.

2 years from act. Foreign object: 2 years from dis-
covery. Amended 2005: Minor under 8: until age 20,
or 2 years from 18th birthday. In no event longer
than 10 years from injury.

3 years from injury or discovery, no more than 5
years from act. Minors under age 4: age 11 or
death, whichever occurs first.

2 years from injury or 1 year from reasonable dis-
covery; in no event longer than 10 years from injury.

No separation of joint and several liability.

No separation of joint and several liability.

No separation of joint and several liability.

Defendants are proportionally liable according to
percentage of fault for damages awarded, except
when uncollectible shares are reallocated among
solvent defendants.

Defendants are proportionally liable according to
percentage of fault for damages awarded, except
when defendant is assessed greater than 50% of
fault, or proven to have intentional malice.

Defendants are proportionally liable according to
percentage of fault for damages awarded, except
when defendant is proven to have intentional
malice.

Defendants are proportionally liable according to
percentage of fault for damages awarded; jointly
liable if found more than 51% at fault.

Defendants are proportionally liable according to
percentage of fault for damages awarded, except
when defendant is assessed greater than 50% of
fault.

Defendants are proportionally liable according to
percentage of fault for noneconomic damages
awarded, and jointly liable for economic damages.

Source: National Conference of State Legislatures. Additional details available at www.ncsl.org/standcomm/sclaw/StateMedliablitylaws2007.htm.
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Consider the recent John Ritter lawsuit. “The family wanted up
to $67 million for lost potential future earnings. Two physicians
were acquitted by a jury, but eight other medical personnel and
the hospital previously made settlements with the family totaling
$14 million,” Dr. Evans says. “Suing a physician should not be
like suing a deep-pocket entity like Exxon Mobil.”

Tort reform is not isolated just to the states. Medical malprac-
tice liability is governed by state law, but Congress has the power,
under the Commerce Clause of the US Constitution, to regulate
it.8 And because some states have no meaningful safeguards in
place, physician advocacy groups are calling for a solution on the
federal level to protect all doctors. The AMA initiated a sign-on
letter in 2007 advocating medical liability reform legislation that
would have “established a cap of $250,000 for noneconomic
damages, prohibited arbitrary awarding of punitive damages,
and promoted swift dispute resolution.”4 The bill (H.R. 3509:

Medical Justice Act of 2007), introduced by Congressman
Michael Burgess, MD of Texas—himself an ob-gyn before
beginning his political career—seeks to apply the “Texas model”
at a nationwide level. It was passed by the US House of
Representatives, but met with opposition in the Senate.

However, caps may not be the panacea many physicians hope
for. Concluding their 22-year national review of the impact on
caps in urology in a March 2008 publication, researchers said,
“Although the concept and goals of malpractice caps seems desir-
able, there is little evidence that decreased physician premiums
and improved access to care have been achieved via tort reform.”8

Tips for Avoiding Suit
Though neurologists see the court room less than their peers in
other fields, the magnitude of neurological damages is hefty, and
leads to a higher average payout per plaintiff verdict against neurol-

$350,000 limit on noneconomic damages, no
exceptions. Punitive damages limited to $300,000 or
3 times compensatory damages; only awarded by
court for fraud, oppression, or malice.

No limitations. Limits declared unconstitutional by
State Supreme Court.

$350,000 limit on punitive damages, or 5 times
compensatory damages, whichever is greater.

$600,000 total limit on all damages. Health care
providers not liable for any amount over $200,000;
any judgment in excess paid from Patient’s
Compensation Fund.

No limitations.

$250,000 limit on punitive damages, or 3 times eco-
nomic damages, whichever is greater.

$500,000 limit on noneconomic damages.
Economic damage awards in excess of $250,000
subject to court review.

$250,000 limit on noneconomic damages or three
times plaintiff's economic loss, determined by court.
Maximum noneconomic damages $350,000 per
plaintiff or $500,000 per occurrence. No limit for per-
manent injury that prevents victim from independ-
ently caring for self. Punitive damages limited to
twice amount of economic damages or percentage
of defendant’s net worth. No limit where defendant
acted knowingly.

$300,000 limit on noneconomic damages; also spe-
cific to obstetric and emergency room care. No lim-
its for negligence or wrongful death. Punitive dam-
ages based on misconduct.

NV

NH

NJ

NM

NY

NC

ND

OH

OK

4 years from injury or 2 years from reasonable dis-
covery if injury or wrongful death prior to Oct. 1,
2002. If after Oct. 1, 2002, 3 years from injury or 1
year from discovery.

2 years from injury or 2 years from discovery.
Minors under age 8: until age 10.

2 years from accrual of claim or discovery. Minor
from birth: until age 13.

3 years from injury.

2 1/2 years from injury, 1 year from discovery.

Minors: statute tolled until disability ceases, not to
exceed 10 years.

3 years from act or 1 year from reasonable discov-
ery, not more than 4 years after injury. Foreign
object: 1 year from discovery but not more than 10
years. Minors: until age 19.

2 years from act or reasonable discovery but not
more than 6 years after act unless concealed by
fraud. Minors: 12 years

1 year from act, no more than 4 years for discovery.
Foreign object: 1 year from discovery. Minors: 4
years from act.

2 years from reasonable discovery. Minors under
12: 7 years. Minors over 12: 1 year after attaining
majority but in no event less than 2 years from
injury.

Defendants proportionally liable according to per-
centage of fault for economic and noneconomic
damages awarded.

Defendants are proportionally liable according to
percentage of fault for damages awarded.

Defendants only responsible for share of fault if less
than 60% .  Defendants found more than 60% at
fault subject to modified rule.

Defendants are proportionally liable according 
to percentage of fault for damages awarded, 
except when defendant is proven to have intention-
al malice.

Defendants are proportionally liable according to per-
centage of fault for noneconomic damages awarded,
unless found more than 50% at fault. Defendants
can be held jointly liable for economic damages.

No separation of joint and several liability.

Defendants are proportionally liable according to per-
centage of fault for damages awarded, except when
defendant is proven to have intentional malice.

Defendants are proportionally liable for economic
damages according to percentage of fault for dam-
ages awarded, unless found more than 50% at
fault. Severally liable only for noneconomic dam-
ages.

Defendants are proportionally liable according to
percentage of fault for damages awarded, unless
found more than 50% at fault or guilty of willful mis-
conduct or reckless disregard.

Source: National Conference of State Legislatures. Additional details available at www.ncsl.org/standcomm/sclaw/StateMedliablitylaws2007.htm.
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ogist than any other specialty.9 Avoiding the courtroom could be
easy in theory, but more difficult in practice. Studies show that the
central factor in a decision to take a doctor to court isn’t negligence
but rather poor communication between patients and providers.10

Malpractice suits can be the result of an unexpected adverse out-
come meeting a lack of empathy from physicians and a perceived
or actual withholding of essential information.10 The following
points9 can help foster a better patient-physician relationship:
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No limitations. Limits declared unconstitutional by
State Supreme Court; 2004 ballot measure to insti-
tute noneconomic damage limits rejected by voters.
Punitive damages not awarded if physician is found
acting in scope of duties without malice.

No limitations. Constitutionally prohibited. Punitive
damages granted only if defendant found guilty of
willful misconduct or reckless disregard.

Collateral source rule requires jury to reduce award
for damages by sum equal to difference between
total benefits received and total amount paid to
secure benefits by plaintiff.

Noneconomic damages limited to $350,000 against
single health care provider or facility; limit of $1.05
million for multiple defendants. Limits increased or
decreased annually based on Consumer Price
Index. No limits on noneconomic or punitive dam-
ages for cases of willful negligence or misconduct.

$500,000 limit on noneconomic damages. No limit
on special damages.

No limitations.

$250,000 limit per claimant for noneconomic dam-
ages. $500,000 limit per claimant for noneconomic
damages in judgments against health care institutions.

$400,000 limit on noneconomic damages for actions
arising after July 1, 2002. Adjusted annually by
Administrative Office of Courts.

No limitations.

$1.5 million limit on recovery damages. Increased
by $50,000 each year from 2001 to 2006. Increased
by $75,000 each year in 2007 and 2008.

No specific limits on damage awards. Judgment for
noneconomic damages cannot exceed formulation of
average annual wage and life expectancy of injured.

$250,000 limit for noneconomic damages. $500,000
limit for compensatory damages, limit goes up
beginning in 2004 according to inflation index.
Physicians must carry at least $1 million malpractice
insurance to qualify for limits.

Noneconomic damages for medical malpractice limit-
ed to 750,000$; Board of Injured Patients and Fam-
ilies Compensation Fund to report to legislature every
2 years any suggested changes to damages limit.

Limits prohibited. 2004 ballot measure to adopt con-
stitutional amendment allowing noneconomic dam-
age limits rejected by voters.

OR

PA

RI

SC

SD

TN

TX

UT

VT

VA

WA

WV

WI

WY

2 years from injury or reasonable discovery, not more
than 5 years from act.

2 years from injury or discovery. Minor: 2 years after
age of majority.

3 years from injury, death or reasonable discovery.
Minors and incompetents: 3 years from removal of dis-
ability.

3 years from act or omission, or 3 years from discov-
ery, not to exceed 6 years. Foreign object: 2 years
from discovery. Minors: tolled for up to 7 years while a
minor.

2 years from act or omission.

1 year from injury or discovery, no more than 3 years
from act unless foreign object.

2 years from occurrence, no more than 10 years.
Minors under 12: until age 14.

2 years from discovery but not more than 4 years
from act; foreign object or fraud: 1 year from discov-
ery, applies to all persons regardless of minority or
disability.

3 years from incident or 2 years from discovery, which-
ever is later. No later than 7 years. Fraud: no statute of
limitations. Foreign object: 2 years from discovery.

2 years from occurrence, no more than 10 years
unless under disability. Foreign object: 1 year from dis-
covery. 

3 years from injury or 1 year from discovery, whichever
is later. No more than 8 years after act.

2 years from injury or reasonable discovery, no longer
than 10 years after injury. Minors under 10: 2 years
from injury or age 12, whichever is longer.

3 years from injury or 1 year from discovery, not more
than 5 years from act. Foreign object: 1 year from dis-
covery or 3 years from act, whichever is later. Minors: by
age 10 or standard provision, whichever is later.

2 years from injury or reasonable discovery. Minors:
until age 18 or within 2 years, whichever is later. Legal
disability: 1 year from removal.

Defendants are proportionally liable according to
percentage of fault for damages awarded.

Commonwealth Court declared separation of joint
and several liability unconstitutional based on ger-
mane standard of legislation enacted in 2002. 

No separation of joint and several liability.

No separation of joint and several liability.

Defendants are proportionally liable according to
percentage of fault; defendants found less than
50% liable not jointly liable for more than twice per-
centage of fault allocated.

Joint and several liability provisions in statute,
declared unconstitutional by State Supreme Court.

Defendants are proportionally liable according to
percentage of fault for damages awarded, unless
found more than 50% at fault.

Defendants are proportionally liable according to
percentage of fault for damages awarded.

No separation of joint and several liability.

No separation of joint and several liability.

Defendants are proportionally liable according to
percentage of fault for damages awarded, unless
found to be deliberately acting in concert with others.

Defendants are proportionally liable according to
percentage of fault for damages awarded.

Defendants are proportionally liable according to
percentage of fault for damages awarded, unless
found to be deliberately acting in concert with oth-
ers or found more than 50% at fault.

Defendants are proportionally liable according to
percentage of fault for damages awarded.

Source: National Conference of State Legislatures. Additional details available at www.ncsl.org/standcomm/sclaw/StateMedliablitylaws2007.htm.

State Limits on Damage Awards Statutes of Limitation Joint and Several Liability



• When possible, review the chart before entering the exam
room and maintain eye contact with the patient and caretaker,
peeking down only for note taking. 

• The visit feels longer when you sit down to talk and is of a
higher quality to the patient.

• Encouraging patients to bring lists of questions and using
the list to prioritize the session can make the therapy seem more
like a team effort.

• Actively translate from medical terminology into English.
“Noncomprehension equals noncompliance,” writes neurologist
Michael Lobatz, MD. Be sure to ask if the patient understands or
has any questions on what has been told to them.

• The need for empathy is great.  Ask the patient how they feel
and share feelings of optimism and frustration.

• Gentle humor eases patients and typically does not upset.
One study11 found that physicians with no medical liability
claims on their record are more likely to infuse communication
dynamics like humor and laughter into patient care than physi-
cians with two or more claims against them.

• To ensure compliance on multifarious instructions, ask
patients to repeat what they are supposed to do, or write out
instructions on paper. Avoid the stereotypes about physician

handwriting.
• Avoid unrealistic expectations but never shut down hope.
Dr. Mann emphasized the importance of staying on the same

page as the patient. “Most lawsuits are due to poor physician-
patient communication, not unordered tests,” he says. “If
patients don’t understand the diagnosis being made, the risks of
the treatments being offered, and don’t understand the alterna-
tives to the recommended treatment, they are more likely to be
dissatisfied when an unexpected poor outcome occurs, and more
likely to seek to blame someone for the poor outcome.” PN
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TThhee FFoouurr EElleemmeennttss ooff aa MMaallpprraaccttiiccee SSuuiitt
According to the Yale School of Medicine and Center for
Advanced Instructional Media, in order for a medical mal-
practice suit to be successful, a claimant must establish the
presence of all four of the following elements:
• A duty was owed.
• A duty was breached.
• The breach caused an injury.
• Damages occurred.
Given the importance of medical malpractice in the risk man-
agement landscape, and the centrality of the four elements
to any malpractice case, an in-depth look at each of the four
elements is warranted.

11.. AA dduuttyy wwaass oowweedd:: A legal duty is established whenever a
hospital or health care provider undertakes care or treatment
of a patient. This duty commences when a health care
provider begins any service to the patient (e.g. in the
Emergency Department), enters into a contractual relation-
ship with the patient (e.g. when contracting with an HMO or
other intermediary), or even answers questions from a
patient (e.g. during a telephone conversation). A claimant
unable to demonstrate the presence of an active physician-
patient relationship at the time of alleged injury has no basis
to make a malpractice claim.

22.. AA dduuttyy wwaass bbrreeaacchheedd:: A breach of duty here refers to a
failure of the health care provider to meet a relevant stan-
dard of care for the time and place of the alleged injury. The
standard of care is established by expert testimony or, in such
cases as retained surgical instruments after operations or
burns from improperly applied surgical electrocautery pads
(i.e. obvious errors) the doctrine of res ipsa loquitor (literally,
"the thing speaks for itself") is invoked thus alleviating the
need for expert testimony.

33.. TThhee bbrreeaacchh ccaauusseedd aann iinnjjuurryy:: The claimant must demon-
strate that the failure to conform to the relevant standard of
care was a proximate cause of the damages sustained. Stated
another way, it must be established that the physician's neg-
ligence led the stated injury. However, proving causation is
tricky business, whether in medicine or law, and if a claimant
is able to establish association, that may be interpreted as
causation by a sympathetic jury. For example, a physician
who refuses to continue caring for a woman who is six
months pregnant because of failure to pay may have prob-
lems convincing a jury that the baby's birth defects were not
caused by lack of prenatal care in the final trimester.

44.. DDaammaaggeess ooccccuurrrreedd:: Unless damages of some sort are sus-
tained by the patient, there is no basis for a claim - regardless
of whether or not the physician was negligent. However,
demonstrating some degree of "pain and suffering" or "emo-
tional distress" in cases claiming non-economic damages
leaves much latitude for the claimant to claim some harm.
Finally, as a practical matter, damages are usually defined as
the estimated monetary equivalent to compensate the
injured person for the loss or injury sustained. Damages
(there were damages sustained by the patient) can be divid-
ed into direct, indirect and punitive. Direct damages include
lost earnings, as well as current and future medical expenses.
Indirect damages may include pain and emotional distress,
and loss of "consortium" (those services performed by a
domestic partner...including companionship, homemaking,
etc., and future reproductive capabilities of either sex).
Punitive damages are awarded when conduct is intentionally
harmful or grossly negligent (i.e. the intentional or wanton
omission of care that would be proper to provide, or the
doing of that which would be improper to do).

Source: info.med.yale.edu/caim/risk/malpractice/malpractice_2.html


