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he science of medicine is constantly growing more complex—and, unfortunately, so are
the regulations governing how it should be practiced. Recent changes in the way audits
are conducted may make it prudent for physicians to rethink the whole process from the
very beginning; otherwise, they could find their hands tied at later stages. And doctors
who seek an appeal will have to take their grievances to a new agency soon.
To make matters worse, three states are taking part in a pilot program this month that
employs “bounty hunters.” These independent recovery audit contractors will work with the
Centers for Medicare & Medicaid Services to review returns from last year, and although they’ll
look for both under- and overpayments, they only get paid according to what they can recover in overpayments. This is only a concern for physicians in California, Florida and New York
for now, but if it proves successful the program may spread to other states.
While it’s important to take note of these new changes, there are many tried-and-true techniques that can get you through the auditing process. Knowing how to use some of the more
successful techniques in addition to the new rules can alleviate anxiety by allowing the audits
to progress smoothly and uneventfully. In this article, we’ll look at what the changes are and
will discuss several self-preservation strategies known to work.

Prepayment and Postpayment
There are two broad categories for audits. The first, prepayment audits, review claims before
Medicare delivers payments. Although these can sometimes be extensive, depending on the
carrier, they are relatively easy to handle as long as you review your documentation before submitting claims and use supplemental information to clarify anything that may be confusing.
There’s no reason for a physician to downcode a procedure just to get it past this stage because
the documentation doesn’t meet the guidelines, as we will discuss below.

Recent regulatory changes and new incentive programs let government auditors
hit below the belt. Knowing the new rules will help you beat them to the punch.

The second kind, the postpayment audit, is far more time-consuming and, unfortunately,
more common. Whether they’re “focused” or “comprehensive,” these are meant to determine
why a particular physician’s billing seems to deviate from the norm. The focused medical
reviews are usually for a mode educational purpose, when the carrier suspects a physician is
billing incorrectly and seeks to show what is wrong, although the auditors may try to collect
overpayments or place the physician on prepayment review for a while.
Comprehensive audits are the ones that induce the most fear. Here, the carrier takes a sample of records, usually 10 to 15 charts, and uses this sample to project a pattern of overpayments over a period of months of years. They take this information and send the physician a
letter saying they had determined the practice had been overpaid a certain amount, offering
three options to remedy the error: (1) immediately repay the amount assessed; (2) have the
amount of overpayment capped at the stated number and have the physician submit evidence
as to why the overpayment should be reversed, waiving the right to an appeal in the process;
or (3) have the carrier conduct a statistically valid review and retain the right to an appeal.
Many physicians believe that challenging an overpayment is riskier than paying the original
overpayment assessment. However, most of the reasons for this mindset are inaccurate.
Widespread belief holds that challenging the carrier will cause it to focus more attention on the
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practitioner, but in truth CMS has instructed all Medicare carriers to closely monitor any physician it collects an overpayment
from, so an early payment practically guarantees a future audit.
Some physicians also fear that a statistically valid sample will
result in a higher overpayment assessment, but that is a very
unlikely outcome. Most overpayment assessments are flawed due
to the sampling technique used to generate them, and a more
thorough investigation could exonerate an honest doctor or at
least significantly reduce the penalty. If not, there’s still the right
to an appeal.

No Truth to “No Paper, No Proof”
In some situations, a physician may find he or she has billed for
a service provided but did not document or is a part of the
standard procedures and the carrier is crying, “overpayment.”
Despite frequently advising physicians to the contrary, many
still believe there is a “If it wasn’t written, it’s not done” rule
that applies to Medicare. Auditors often rely on this, asserting
this bit of misinformation as a reason to deny payment for
claims. The truth, according to one expert, is that a lack of documentation is no reason to surrender the case.
David M. Glaser, JD, a shareholder in Fredrikson & Byron’s
Health Law Group in Minneapolis who helped establish its
Medicare Fraud & Compliance Group, says he is frequently
advising clients not to give up the
ghost in this situation. It’s true
that practice should document
copiously, he says, but if
they don’t there’s no
penalty. “There’s nothing
in the law saying you need
to document a service to get
paid for it,” he says, noting the
1995 Q&A section for the
guidelines made it clear the
documentation was voluntary.
Under this rule, the code
should be based on the level
of service actually provided
by the physician, not the
amount of documentation.
Should a physician find
himself or herself being
accused of seeking overpayment for a service he or she
performed but not fully documented, Mr. Glaser recommends seeking an
appeal. During the
fair hearing,
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he suggests the physician should testify about the service actually provided, presenting evidence such as schedules, testimony
from nurses and patients, production data and any other material that may help make the case. However, he adds that your case
will be more compelling if you have written proof. “It’s much better to document,” Mr. Glaser says. “You shouldn’t use this argument as an excuse to have insufficient paperwork. Saying you did
it but didn’t write it down is not the ideal place to be.”
One part that should be written down, Mr. Glaser says, is the
standard diagnostic and exam procedure. This gives a stronger
defense than “But we always do that” if the practice is accused of
billing for a commonplace procedure without documenting it.
Reviewing the previously billed RVUs for the past year could also
show this service was consistently provided and billed.

Healthy Skepticism
In the same way, much of the conventional wisdom about
Medicare billing rules is more urban legend than actionable advice.
Most sources—trade associations, consultants, lawyers, magazines,
and even Medicare carriers—can make mistakes at all levels. The
only way to make sure you’re hearing the right thing is to ask for a
citation to the underlying rule and then read it for yourself.
And just because a rule is written, that doesn’t mean it’s valid.
There is a clear order of authority in the process, with statute
controlling everything in the program, and the statutes are in
turn interpreted based on regulations. Although the Medicare
Carriers Manual helps insurers interpret the law and is helpful
for understanding the policy, it’s not the law in and of itself.
When something in a rule or policy contradicts something in a
higher legal authority, the Medicare rule is invalid.
Carriers have the authority to create some policies, but their
actual powers are limited. However, they often publish regulations that exceed their authority under a variety of topics, ranging from signature requirements to medical necessity, under the
assumption that most physicians won’t challenge their rules. If a
rule appears unreasonable, you can appeal it. Hiring experienced
legal counsel in such an endeavor can more than pay for itself.

Foundation at the First Level
Mr. Glaser has seen first-hand how the whole process is changing. Perhaps the most important change, he says, is that both
physicians and lawyers have to start taking the fair hearing stage
of a hearing seriously.
In the past, he said he and many of his clients would not take
the fair hearing stage seriously because they would rarely win at
that level. Victory was far more likely when they reached the
administrative law (ALJ) level, which came next. As a result, it
was hard to think of the fair hearing stage as anything more than
a formal introduction to the process, and many practitioners and
lawyers thought little of it as they planned for the next level.
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Keeping Your Guard Up
After your paperwork is filed and sent to the carrier or while you’re waiting to for your hearing date for an appeal,
you’ll have some time to see how you can reduce your chances of being audited again in the future. Here are some
ways to decrease your odds of becoming on a first-name basis with the investigators:
n Find out why you were audited. Your carrier is required by law to give you the information that led to your audit. If
your carrier does not comply with this rule, write them a letter indicating the information you want to obtain and cite the
Freedom of Information Act. They are required to either release the information or justify why it is proprietary.
n Look over the data to see what raised a red flag for the payer. This would also be a good time to check for
any other potential problems. Have your billing staff show you what claims are most frequently rejected or denied, then pull
a random sampling of charts for each billing provider and see if the documentation can be improved in this area.
n If you have a written compliance plan, consider amending it to include the most recent information. If you
don t have such a plan, write one up and be sure to include handle future audits and requests for information from the government and third-party payers.
n Double-check your billing staff to be sure they’re doing their jobs. If you hadn t done so already, this would be
a good time to make sure your current and prospective employees are not listed in the HHS Office of the Inspector
General s list of Excluded Individuals/Entities at www.exclusions.oig.hhs.gov. Add a printed copy of the search to the
employees records.
n Clarify your paperwork. Although you are not required to have documentation for each claim, you re far better off
having a paper trail for your reimbursements. List the code number of the clinical service, the number of RVUs, and the
code descriptor as well as the diagnosis number and descriptor in the record for the submitted claim.
n Give your employees some more training or a refresher course. The CMS offers free training CD-ROMs and
brochures through its Medicare Learning Program www.cms.hhs.gov/medlearn/default.asp?link=products) and the
American Academy of Neurology offers an array of Medicare audit resources, including how to audit your own practice, at
www.aan.com/professionals/coding/index.cfm.
n Never stop improving the practice’s claims submission and self-auditing process. Have your staffers note
any possible inefficient parts in the process and be on the lookout for new ideas from conferences, journals, or colleagues.

Now, though, the only information physicians and their
counsel are allowed to use is what they already revealed at the fair
hearing stage, which he says could put a crimp in the old strategy by forcing them to take the first level more seriously. Even if
they can’t win it, Mr. Glaser says it’s important to lay down all
the relevant information that will be the foundation of your case
with your legal counsel’s guidance. Otherwise, you won’t be able
to add anything new to your arguments unless you go to the federal court stage. The amount in dispute is an important factor in
how far a case can go. The minimum amounts are: $100 for a
carrier fair hearing, $500 for an ALJ appeal, and $1,000 for federal court.
Mr. Glaser says an appeal is much easier than many physicians expect to find it. A physician has a right to represent himself or herself at the fair hearing level. Mr. Glaser says securing
legal counsel familiar with the process typically has low costs,
and often the overpayment amount is reduced more than the
amount charged in fees.
May 2005

Changing How Decisions Are Changed
Before turning to the federal court, some physicians may find
themselves appealing the decision through a process that has a
reputation for being cumbersome and slow. The appeals system
will soon be handled by the Department of Health and Human
Services instead of the Social Security Administration, although
according to a report from the Government Accountability
Office (GAO-05-45) the new version will be even slower and
more poorly coordinated. And since the current average for a
case to be resolved at this stage is 14 months with the SSA and
an additional 21 months if it reaches the Medicare Appeals
council, it could take a long time to clear up the case.
The new appeals process, which will go into effect in October,
changes how the second and third levels of appeals work in the
four-level process. While CMS claims administration contractors
currently review the appeals can hold hearings with the appellants,
soon they will be able to have qualified independent contractors
review the appeal without holding a hearing with the appellants at
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Round By Round Analysis
Number of days a physician has to hand over an overpayment after the appeals process ends...........................................30
Number of days that can pass between the time a physician makes a request for an appeal and the fair hearing .............120
Number of days that can pass between a decision from the hearing officer to an administrative law judge ..........................60
After receiving an administrative law judge s decision,
the number of days a physician has to take the dispute to the Medicare Appeals Council....................................................60
[EDITOR’S NOTE: The administrative law and Medicare Appeals council are not bound by any time frames.]

Percent of times an overpayment case is reduced or reversed at the administrative law level,
according to David Glaser, JD ................................................................................................................................................75
Amount of times it is reversed at the fair hearing level, according to Mr. Glaser...............................................More than half
Minimum amount in question for a fair hearing ..................................................................................................................$100
For an administrative law appeal ........................................................................................................................................$500
For a federal court lawsuit...............................................................................................................................................$1,000

the second level. At the third level the Department of Health and
Human Services administrative law judges will hold hearings on
the cases, as opposed to the SSA’s Office of Hearing and Appeals
that currently adjudicates these cases.
Although the GAO criticized the plans for the transfer as
being too vague to serve as a blueprint for the transfer of responsibilities, the HHS officials said they are on track to complete the
overhaul in time. If the transfer is not complete, it says a Social
Security administrative law judge can continue to hear Medicare
appeals until the transfer is complete.

Hoping for the Best While
Planning for the Worst
It’s almost impossible to determine the odds of being audited
because states tend to be alternately active and complacent during
capricious periods. However, if the “bounty hunter” pilot program
brings in revenues, it’s likely other states may start experimenting
with their own versions. Even if this doesn’t happen, Medicare will
always see audits as a way to raise revenues and get physicians to
lower their coding, which means that there will always be the possibility of getting an audit letter with the daily mail.
If and when the letter does arrive, it’s important to keep
your head and know you do have a very good chance to exonerate yourself. The auditing process is pervaded with errors,
and challenging the findings could benefit both the individual
practitioner and the physician community.
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Although it would be best to get help from a lawyer and
physician advocacy group, it also helps to have an idea of what
your options are when you are sent an overpayment assessment. This will often mean staying abreast of the legislative
changes so you won’t find yourself not giving the fair hearing stage the respect it
now deserves or otherwise making a
mistake early in the
process that could
have long-term
consequences.
Finally, even
though you
can win a case
without the
orthodox paperwork, try to bear
in mind that it is
every physician’s responsibility to
produce timely, accurate documentation
consistent with Medicare guidelines.
Establishing an individualized system for internal review, documenting such a system exists, and periodically auditing yourself could help you get through one of the
most stress-inducing experiences a practitioner can face quickly so you can go back to seeing patients. PN
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